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IN THE MATTER OF:

PROPOSEDAMENDMENTS TO
PART 309 SUBPART A-
35 Iii. Adm. Code309.105,309.7,309.8,
309.9,309.10,309.12,309.13,309.14
309.117,109.119,309.143,309.147;and
PROPOSED35 Ill. Adm. Code120 through
122-NPDESPERMITS AND PERMITTING
PROCEDURES

ILLINOIS ASSOCIATION OF WASTEWATER AGENCIES’
COMMENTS TO PROPOSEDREVISIONS AND AMENDMENTS

The Illinois Associationof WastewaterAgencies (“IAWA”) submits the following

commentsconcerningthe proposedamendmentsto 35 Iii. Adm. Code Part 309, SubpartA,

NPDES PermitsandPermittingProceduresasproposedfor FirstNoticeby theIllinois Pollution

Control Board (“IPCB”) in its Order of the Board dated September4, 2003. IAWA is an

associationcomprisedof 54 agenciesprincipally consisting of units of local government

including sanitary districts and municipalities throughout Illinois. Theseagenciesprovide

wastewatertreatment for 8.5 million people located throughout Illinois. IAWA’s Affiliate

MembersincludemanyoftheIllinois firms thatprovideprofessionalservicesto thewastewater

treatmentindustry. IAWA greatly appreciatesthe effort and work of the IPCB that led to the

revisionof the original proposalthat was filed by the proponentsin this proceeding. As the

Board knows from IAWA’s testimonyandpriorcomments,IAWA believedthat the existing

publicparticipationregulationswereadequateandthat proponentsdid notpresentacompellinga

caseto warrantrevisions to the regulations. As previouslyexplainedby IAWA, “as public

healthagencies,IAWA’s membersarein favor ofpublic participationin theNPDES Permitting

process.”
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The IAWA member concernsregardingchangingthe procedural rules are two-fold.

First, as wastewatertreatmentoperators,they must obtainNPDES permits for theirdischarges

andauthorizationsto constructandrevisedNPDES permitsfor newandexpandedfacilities. As

the principal regulatedpublic NPDES permit dischargersin the state,IAWA membershavea

keen interest in, and have first-hand knowledgeof the Illinois EnvironmentalProtection

Agency’s(“IEPA”) ability to processNPDES permits andrelatedAuthorizationsto Construct.

Becauseof the currentbacklog in processingNPDES permits, andthe delayassociatedwith

handling permit modifications and new permits, IAWA’s membersare extremelyconcerned

abouttheadoptionof any revisedpublic participationruleswhichwill increasethe level ofwork

requiredto issue NPDES permits. IAWA’s memberssecondlevel of concern,is that of the

potential for someto use the public participationprocess,including commentingup on draft

NPDES permits, requestingpublic hearings, and ultimately the appeal of NPDES permit

decisions,not asa tool to arriveat NPDES permitsin termsof achievingbetterdraftedNPDES

permits in conformancewith existing regulations,but ratherasatool to attemptto stopor delay

developmentby limiting a treatmentplant’sability to providenecessarysanitarysewerserviceto

servethedevelopment.Theotherimproperuseof thepublic participationtool is asabargaining

chip to negotiatepermit conditionsnot otherwiserequiredby existing regulation. Unfortunately,

IAWA believesthat the existing NPDES public participation regulationsand the NPDES

permittingprocessitselfhavebeensoabusedin thepast.

On the whole, IAWA supportsthe proposedregulationsthat were authorizedfor First

Notice in the IPCB’s September4, 2003 Opinion and Order. Representativesof IAWA

participatedin the stakeholdermeetingsthat gaverise to the IEPA suggestedchangesto the

original proposal. As statedduring the last public hearing,IAWA generallysupportedthe

proposedrevisions suggestedby IEPA. IAWA believes that the current IPCB proposed
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regulationsby and largeareworkablerevisions to the existingpublic participationregulations

and should be adoptedwith some modification. NotwithstandingIAWA’s concernsstated

above,IAWA concursin many of the commentsraisedat the November
19

th hearingby the

Illinois EnvironmentalRegulatoryGroup (“IERG”) through thetestimonyof Ms. lodge. It is

IAWA’s understandingbaseduponthe stakeholdersmeetingsand the testimonypresentedby

Mr. TobyFrevertin this matterthat many,if not most,ofthechangesproposedby theBoardare

in factmerelycodificationsoftheexisting IEPApracticeandassucharesupportableby IAWA.

IAWA doeshoweverbelievethat Section309.113(a)(5)asproposedby the IPCB is not

requiredandwould bepotentiallycostlyandburdensometo theIEPA. IAWA concurswith Mr.

Frevertthatthe focuson reissuedpermits shouldbeuponthe currentdraft permit, not changes

from permits that maybe five or moreyearsold. IEPA’s limited resourcescanbebetterused.

The requirementto summarizechangesfrom the previouspermit should be deleted. (See

transcriptatpps. 9-10, 17, 18, 19).

IAWA alsowouldconcurin theneedto providetheadditionallanguagefrom theFederal

Regulations to the proposed Section 309.143(b). The remaining portions of 40 CFR

122.44(d)(1 )(ii) astestified to by Ms. Hodgeshouldbe included. (Seetranscrzptpps. 11 and

12).

IAWA would alsorequestthat the IPCB modify proposedRule 309.120(a)by deleting

subpart(iv). IAWA believesthat thiswasdiscussedandbasicallyconcededasacceptableby the

proponents,IEPA, IERG and IAWA at the November19, 2003 hearing. IAWA understands

from the testimonyof Mr. Frevertthat the remainingthreesubsectionswould be potentially

usefulin thevery limited circumstancesto allow theAgencyto reopena recordwheretherehad

beena significantmodification in the final permit from what was originally sent to Public
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Notice. Subsection(iv) doesnot really provide any additional guidanceand assuchshouldbe

deleted.

In summary,with theexceptionof thesethreespecificpoints,IAWA would requestthat

IPCB proceedto adoptfor SecondNotice,the rulesassent to First Notice. IAWA’s positionis

predicatedupon its understandingthat the regulationsas so adoptedwould be essentiallya

codification of IEPA’s currentprocedureand would involve little or no additional work on

IEPA’s part. IAWA understandsthat theprovisionsof theproposedchangesto 309.120would

only be sparingly usedin an extraordinarycircumstancewhere the final permit had been

significantly modified from the draft permit. Therefore,it is IAWA’s understandingthat the

proposedchangeswould not result in any increasedability to utilize the public participation

processfor what IAWA believesto be improperpurposesof either stoppingor delayingthe

issuanceofNPDESpermits andauthorizationsto Constructto servicenewgrowth, or attempting

to negotiateinclusionofpermitconditionsnot requiredby regulations.

Respectfullysubmitted,

ILL OISASS CIATION OF WASTEWATE
A NCIES

BY: Ro . ~~~toey

DATED: January20, 2004

Roy M. Harsch
GARDNERCARTON & DOUGLAS LLP
191 N. WackerDrive - Suite3700
Chicago,Illinois 60606-1698
(312)569-1441

THIS FILING IS SUBMITTED ON RECYCLED PAPER

CHOI/12294166.2
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Associationof WastewaterAgencies’Commentsto ProposedRevisionsand Amendments
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at 191 NorthWackerDrive, Chicago,~

DATED: January20, 2004

Roy M. Harsch
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191 N. WackerDrive - Suite3700
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